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154, Chhajjubagh
Patna—800001
~ Phone : 2504864(0)
2222200(R)

Rajendra Menon

Dated, Patna, July 26th, 2017

MESSAGE

I .am glad to learn that “Adhivakta Parishad, Bihar, is
going to celebrate Silver Jubilee function on its completion of 25
years’ journey and on this occasion has decided to publish a
SOUVENIR on the theme subject “Embodiment of Bhartiya Values
in our Constitution”.

I hope that the SOUVENIR will prove to be a great
source of information about the activities and achievements of
the Adhivakta Parishad, Bihar.

I extend my good wishes to the organizers and the

participants and wish the function all success.

B

(Rajendra ﬁenon, CJ)

Adhivakta Parishad, Bihar,
Gorakhnath Lane, Boring Road,
Patna - 800 001.
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Ajay Kumar Tripathi

August 8, 2017

MESSAGE

I am glad to know that Adhivakta
Parishad, Bihar, on completion of 25t Year of its
foundation, has been engaged in celebrating
Silver Jubilee functions throughout the State for
a year, which is to be valedicted on 31st of
August, 2017 at Patna. The organization, as I
have been informed, will also publish a Souvenir
“Nyayapunj- II” on the theme subject
“Embodiment of Bhartiya Values in our
Constitution” on the said occasion.

Needless to say publication of Souvenir
“Nyayapunj- II” will be well productive for
members of the legal fraternity.

I wish all the success of publication of the
Souvenir “Nyayapunj- II”.

i

(Ajay Kumar Tripathi)
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Justice Kishore Kumar Mandal Dated 10.08.2017

To
The Chairman,
Adhiwakta Parishad,
Bihar

I am pleased to learn that Adhiwakta Parishad, Bihar is
celebrating 25 years of its foundation. A quarter century is a long
period to flourish the Institution. It has been given to understand
that the Parishad, on this occasion, is going to publish a Souvenir
titled “Nyayapunj-II”. The topic selected for discussion in the
celebration is “EMBODIMENT OF BHARTIYA VALUES IN
THE CONSTITUTION.

The lawyers have always played a vital role in the upliftment
of the nation. I sincerely believe that the members of the Parishad
will continue making efforts to strengthen the values enshrined in
our Constitution.

I wish all success to the upcoming silver jubilee celebration.

\{‘D\, R S \."V""“/Q, /(’):!___—./
.- P

(Kishore Kumar Mandal)
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Justice Dr. Ravi Ranjan

11% August, 2017

MESSAGE

It is pleasant to know that Adhivakta Parishad, Bihar, is
celebrating Silver Jubilee function on completion of 25 years of its
successful journey. On this occasion, Adhivakta Parishad, Bihar, is
releasing souvenir “Nyay Punj II” containing its memorable past and
useful articles.

I wish all success of Silver Jubilee function and souvenir of

Adhivakta Parishad, Bihar.

R P

(Dr. Ravi Ranjan)
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Rakesh Kumar

11 August, 2017

Adhivakta Parishad Bihar, as I have been told, has
experienced 25" Years of its successful journey of its inception
and engaged in celebrating Silver Jubilee functions for a year
long. Its Siliver Jubilee function is to conclude on 31.08.2017
with publication of a souvenir “Nyayapunj-II" on the theme
topic “Embodiment of Bhartiya Values in Constitution .

I wish a great success of publication of the souvenir and

hope society at large will conceptually be benefited of the article

published in it. M/

(Rakesh Kumar, J.)
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Sanjay Kumar
Judge
Patna High Court

Dated: 11" August, 2017

Adhivakta Parishad, Bihar, as [ know, is an organization
dedicated to the well being of the legal fraternity and the

th

society. It has completed its 25" years of uninterrupted
Jjourney and celebrating Silver Jubilee functions rightfully
throughout the State for a year. lts Silver Jubilee Year is to
end on 3lst August, 2017, at Patna and a Souvenir
“Nyayapunj-11"" as the memory of Silver Jubilee Year is also

to be published.

I wish a great success of publication of the Souvenir and
hope the organization ashithertofore will shoulder the
responsibility in building of the country on its eternal
values.

/,é‘\v:)“') Ko wna s

( Sanjay Kumar )
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A1 &7 2 | RO YR Afera drerar 1 i § wfed feg U 1 o
3IHRA I, IId 3R Yoaildd BIdhy dRY BalqR J&l ¥ URord 8l SEds
3foraT geHl & gl GADB 131Y] BT LRTETIRRI H SHHT: ITcidh, [helR AR Ja1
BId GRIPR UTeAD DI Sl 37a SR YA BI 3TH[C BIll &, BH 4T ATl B
AT B Ui BT 38T ©, 37U W6+ & JoTd ol a9 R |

TR &707 8, A1 B THAAEH BT Wl | IATE BT MG &, 1T B
31U BIAT 3R SUATETIT DT FHIeT DT |l Ud HidsT Bl U g1 BT AT |
Frorer TR e g 99 1992 BT 1, 919 MY [AARYRIATS Ud Irsgare] JTfSraadeil & Udh
> 3RS AR HITSH Bl JAALIDHAT HeGH DI g AR 37 AT AR & F+7
Uidl | UIAe: BRIG 2 ¥ 5 ol ITHT 300 AFGTSAT BT Uh o AA
TASAT H gz, O IEI TR UR S1Rgel YR STdad gRYE A4S Yeb Yuich: IRRIST 1D FITS
DI ST DR DI UG A Seedd IrATTd & GATd fedadl 21 JOIR0 oAferd & ~Iged 4
A T ST ST$! d A1 ST Gagid i el YR ¥ fofar 737 37k 1< w9 Uare fbar
TIT| 59 96h H AITe-d drihd, A= Irareral & Stfeaadiell & Aud Ud WIS Pl HAaef—d
RO WR g Q1 T | ST B IEW, VY UG Al $ (99 W AR STST Sl 7 59 AR B
IR AT AT & BT H BRI HRA DI RG] T | TG<IR FI6T & & I & w4 H =T
qH g DI I BT 11, TF21 Uchieh a1 & w9 3 Rael gY BHe WR Goll YD Bl HSATHIR
MG DT TEOT fHaT 1| 9 | 31Gdd FAR IS - U ofdl AT g Bl 2, 3R AN < &
PI—hI H RIS AR AT YRYE Bl bl 7, =8 HIHR DI TI1CT B AT HATHRAIRI, ST
I AT AT AT ISH MBIER, U1 FITS AU SHIS a1 b1 & | HIHR B NAHURT JeTaTH]
3R giia fSTell | AT goblg a1 3R BRIHH U | AN & fGHTYR, BITSAT 3R FoR AT foTel b
AR Ugd 991 &, 3R 31ITH a1 3T | RO U9, AIOTYR 3R SR 3 1 374 <! ShTs a4 bl
=

HHTqeh

AT YO &707 & | ITHTBTIAND ¥ AT BIDR [SBh BT o1 371U, 37U &4 aTa AR &Y
HIR B AT THHR e B 3R FARAR 3TAR 8 BT T 2 |

3TTST RTSE & AHeT 31Idh At & | B o1 anfdy | e &fR TIff¥rerar avme wa+ & forg
AT BT 1emd I & oIy, FAIfTAl &1 ey Taed® & | FART Gad 41 U & Jul | g—ar
BIT B3AT YT 1 FSTHRTREAT BT (o1 Rl gail HHISl & 3ffaH Ufdd # Tad 4 W Afdd dab
IR UEAM & ol dfedg 21 < &R |8t & Uiy o1 Feiell & R |t Bl AIeH S
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=T HRIBAT & §RT 7 DHact AT IURATT FAST & YR 9RT T UgdT H F9 B3l &, dloh
A1l HH @ de1 IR Sfeed UR A Ut & § A%l g7 2 |

ATUTADT R IIIISTT YT B U1 FARATY 8, S HeAd: 3AD! Sifcadl & dRT &, T
9 UUITell & GaTw w0 § ol H TR & BRI Bl © | 39 G-I UishdT & 84 STTGINTT A U
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3ITATIHAT 81 © | T8I BRI AT fob FiAG FH0T & Bl § R & FAG o+ Gd AR GRURT
3R IR BT 1T DI AIALTT & BT H FAIS (BT AT | HeT AR Feapfal |1 gy
DT A HRAT Rl 2, 3R FET BROT o7 foh (AT 7 599§ 9ra=1 Bl WA B arelr ‘a4
fFRUer Sres TET X1 AT | Hol WAL & Ul § 7 bR Fdaellel 999 §RT RId AR IRURT3AT
&1 FfAl BT Il FIHTdell 980 8 Aew <l B |

HITGH BT IE TNIRATeIe! 25a1 a9 371 AT & IR &1 a9 8141 A1 | fAR=T HrRIHA
&1 a9 BT A1MRY | Jarerfad ol fIaR sjEell &7 I a1 & Ui S SR &l 99 21 =1y |
=TI BT HATS D 8P I b FAHI Yg - Dl qY 1 AMMSY | SAfdd GhaH! bl 1 U BT 61
31fig dafeqs iR uRafda AeaRerdr & ARt &1 =T W) 3@ fsITe # 319 ARTET &l a9 BT
IR | FAIY 59 1 BT & 1 §H HA: 37U &THAT IR B gY 9 Q2T H IR 9 38 & AR AU
HSTet T T FR AT DI ST, AR AT g9 g erefier 2 3iR 1+t Hgeh wfHat & ufd v SIrd
HITS & WY ¥ SIRIT T80T PR e I & TR & |

I H 30 BRIBHH TG IJATATSTT Bl Fholdl & forv Mef=er srerd gRem IR JIr &R I8 Il
HIIBIBI Dl BIfS—HIfS AATS | GIAT & eal b1 Y9G &, IR Iai+ AU Pied 3R I bl
Herwifa fdgor fear g |

3ffSraadr uRve, f[deR & |FAiUd BRG] & AfdRad &9 9 T4l FHINSTD FITST JAT A1
TS I W Had |, I AR, A pR AR, IR Aoigy |, femedl uRug anfe &
MR 8, FT2i+ TIURTI A AN 39 ST T FIH I 3 AN (AT 2 |

3R g1 ffba & oIy BHR SUHUTGSD d8d I WA & WY H B 8, [oo Alshd A1 &
9T 59 TIRST BT UHIE HId ol o7 | S5 W DIfc—dIfS &=IdTg | RGBT BT IS AP MY Al &
=R # fobfere AT I o7 ab Al 89IRT A ofg YATH Fhel 81 ST | IS | m
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T | WA U B U WA IR § SAlhds @) IO g8 aef
WA & ULA AR HIFG G9DBR fTeh] Sfeaaaiali = g AT
JTAT ARTe™ faar| 1960 @ € H fHaifad ANIel § 60% AN <f
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~ atfigorer, ®U W BHAGIR UG IEI /TG A YRS SieT § g1 AN bl BT FERI d!
afaawg%q%ﬂi MaeIdhar o U oIt § §v5 ST &l 78§ B &I IR FAH IR 9RT &
ANl ® 1T ddledl | MUH-IMUA oAl H URY fhar den s |
JTTT—3TITT A W BRI WY HRAT IR {51 | 331 8 § "A9HfoRe oI BRY” A8 | 1977 30 H
DIADBIC ¥, ST T BIRA A W, 1980 S0 H ANTYR H, AR AMHTYD RS 19 ¥, 1987
S0 H Rl H, Y H “"WRATI IR RN, TAETTg H AT HedTvl Yhdihe YRR g1
TR BRI TR 5T | AT A & AIgedqul SRiel H ARl AT H AT Sfdli 3§ STef & T 3R
I8 T B FART W1 T8I el Ui &, 99 SR Uaw H sTeraedr uikyg, SR uawr faeet d
“feeel srfdrgeaar uRye”, f[aeR # “sifdgedr uRye, f98R"” &1 T3 §3f | S UbR Iaq H 9Rd &
T ot # SrferaadT uRye & B FadT &, 9T G4 5t H fA=—1= 91 9 $RRT G aar &
A1 TS T UrafRres wR OR ST Sffedadt IRy 6l fawgd Whd I WX WR Tfod fdhd I
DI JMITIHAT FHTST Wl a1 feidd d10 W0 TG STeloil o 3MavTd AHST Td STD BoThel o
" 31Rget AR JAfeerdT IRYS” BT T3 07 FHTHIR 1992 50 DI 715 facell H galT |

JTRaet YR 3TfSraad gRYE BT 69 & Iar (48R # ATET 1992 30 H &1 Ul S&d Tl
@ Y AT 21 19 G Y BT FATSTb Ud T THIG AR R DI Ge—FAIoldh g1 B YRH
fepar ram | 21 g FAR ReT 7 QR [98R & 9 Sl 9 99 [deaR & erddedl sfdeaddr & =
URC—hTs & ATTH | Sl B URH T, ST & o1y 3o ) Uid & 38 R1ell H Ud gab yemdf-ian
fSTerr et # sifdaaar uRve, R, & S 9d 3T & | f98R uid & 38 5l v U yemsifia
fSTet fretTax got 26 fTell § w1 AT HRIRG T T2 AV H FAISTH S HIE B |

affergad aRye, f[A8R, & UM s1eder &1 MM G I U9 ArIed o JAIg HAR [T 9,
AL DI BT YT FRER B R8T T7 T3l 3egel A1 iy THQeaR 31T, AR, ge
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39+ FRER Jard | IR fI8R H 1fegear uRyg &f 1R &l 9e1) T SR HevdT [STell §db1s F a
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Gf3reTaAT, STaTal 3R 3= FafSd AIfeed Ud Sg=iTes YehTfRIe Hr |

B, I awr 9 o rigar gyl faevdar s sritdd gl & dwearoned Jrer
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REFUGEES, MIGRATION & ASYLUM & HUMAN
TRAFFICKING UNDER INTERNATIONAL LAW

Hon'ble Justice Igbal Ahmed Ansari
Former Chief Justice, Bihar
Presently: Chairman,

Human Right Commission Punjab

Concept of Sovereignty and Rule of
Law :-

1. There was a time when the divinity of
the Kings was the concept. The divine
right of kings used to be a political and
religious doctrine of royal and political
legitimacy. It asserted, with might, that
a monarch is subject to no earthly
authority, deriving his right to rule
directly from the will of God. The king,
thus, was not subject to the will of his
people. The doctrine implied that a king
can do no wrong and any attempt to
depose the king or to restrict his
powers runs contrary to the will of God
and may constitute a sacrilegious act.
Sovereignty, in those days, used to be
the quality of having supreme,
independent authority over a
geographic area, such as a territory
and the power to make and implement
a law for which no purely legal
explanation was required to be
provided.

2. Then came the Age of
Enlightenment, in which 'reason' was
advocated as the primary source for
legitimacy and authority. The current
notion of State Sovereignty is often
traced back to the Treaty of Westphalia

(1648), which, in relation to States,
codified the basic principles of
territorial integrity, border inviolability
and supremacy of the State. A
sovereign, now, is the supreme
lawmaking authority within its
jurisdiction and this Authority to rule
within its territory is akin to
jurisprudential concepts of rights and
duties. Thus, a sovereign, now, has the
right to rule his territory and a
corresponding duty is cast on the other
nations to respect the sovereignty.

3. What | would like to point out here is
that the concept of sovereignty is
meaningless without there being an
overwhelming flavour of rule of law. It
would be, perhaps, since the days of

Comment [CC1] : The term Peace of
Westphalia denotes a series of peace
treaties signed between May and October of
1648 in Osnabrick and

Miinster. These treaties ended the Thirty
Years'

War (1618-1648) in the Holy Roman Empire,
and the Eighty Years' War (1568-1648)
between Spain and the Dutch Republic.

The Peace of Westphalia treaties involved
the Holy Roman Emperor, Ferdinand Il of
the House of Habsburg, the Kingdoms of
Spain, France, Sweden, the Dutch Republic,
the Princes of the Holy Roman Empire, and
sovereigns of the Free imperial cities and
can be denote dby two major events.

® The Signing of the Peace of Minister
between the Dutch Republic and the
Kingdom of Spain on 30 January 1648,
officially ratified in Minister on 15 May 1648.
® The Signing of two complementary
treaties on 24 October 1648, namely :

O The Treaty of Minster (Instrumentum
Pacis Monasteriensis, (IPM) concerning the
Holy Roman Emperor and France and their
respective allies.

OThe Treaty of Osnabriick (Instrumentum
Pacis Osnabrugensis, IPO) concerning the
Holy Roman Emperor, the Empire and
Sweden and their respective allies.

The treaties resulted from the first modem
diplomatic congress, thereby initiating a new
political order in central Europe, based upon
the concept of a sovereign state governed by
a sovereign. In the event, the treaties
regulation became integral to the
constitutional law of the Holy Roman
Empire.

The treaties did not restore the peace
throughout Europe, however, France and
Spain remained at war for the nex eleven
years, making pace only in the Treaty of the
Pyrenees of 1659).

our existence, till date, that we have
been striving for the establishment of
rule of law. Albert Dicey, the British
jurist popularized the phrase "rule of
law" in 1885 by emphasizing on the
three aspects of the rule of law :

(a) no one can be punished or made to
suffer except for a breach of law proved
inan ordinary court;

(b) no one is above the law and
everyone is equal before the law
regardless of social, economic, or
political status; and

(c) the rule of law includes the results of
judicial decisions determining the
rights of private persons.

4. The famous 39th chapter of the
Magna Carta provides that "no free
man shall be taken or imprisoned or
disseized, or outlawed or exiled or in
any way destroyed; nor shall we go
upon him nor send upon him but by the
lawful judgment of his peers and by the
law of the land."

5. As Culp Davis said, where the law
ends, discretion begins and the
exercise of discretion may mean
beneficence or tyranny, justice or
injustice, either reasonableness or
arbitrariness.

6. Friendrich A. Hayek in his books :
"Road to Serfdom" and "Constitution of
Liberty" state that rule of law is much
the same as that propounded by the
Franks Committee in England " The
rule of law stands for the view that
decisions should be made by the
application of known principles or laws.
In general such decisions will be
predictable, and the citizen will know
where he is. On the other hand there is
what is arbitrary. A decision may be
made without principle, without any
rules. It is therefore unpredictable, the
antithesis of the decision taken in
accordance with the rule of law. The
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equality aspect of the rule of law and of
democratic republicanism, apart from
the elaboration in the chapter of
fundamental rights, is provided in the
preamble to our Constitution.

7. Let us now consider the preamble to
the Constitution of India

Justice, Social economic and political;

LIBERTY of thought,
belief, faith and worship;

EQUALITY of status and of
opportunity; and to promote among
themall

FRATERNITY assuring the dignity of
the individual and the wunity and
integrity of the Nation;

expression,

8. There is particular reason which
necessitates the mentioning of the
meaning and spirit of rule of law in the
present subject of discussion, which
otherwise, may not appear relevant.
What is intended is to impress upon
you all that the lacunae lies in the lack
of international will to uphold the rule of
law and to understand the concept of
sovereignty in the light of rule of law,
because, in the ultimate eventuality,
the issues of refugee, migration,
human trafficking, rather international
human trafficking are issues vis-a-vis
the concept of sovereignty. At the same
time we may also recall that Alfred
Adler, an Austrian psychoanalyst, once
said that, "there is a law that man
should love his neighbour as himself.
In a few hundred years it should be as
natural to mankind as breathing or the
upright gait; but if he does not learn it
he must perish." What is thus revealed
is that the issues of asylum, migration,
refugee or for the matter human
trafficking are not only political but also
emotional issue, for, if the people of
other nations would have extended a
helping hand to the persons seeking
refuge, the political hurdle in the
solutions to these problems can
perhaps be lessened.

9. Now, in the light of the provisions

contained in the preamble to our
Constitution, let us consider the
definition of refugee provided in Article
1(A) 2 of the UN Convention fo
Refugees, 1951 amended by 1967
Protocol. The term "refugee™ applies to
any personwho:

"....owing to well-founded fear of being
persecuted, for reasons of race,
religion, nationality, membership of a
particular social group or political
opinion, is outside the country of his
nationality and is unable or, owing to
such fear, is unwilling to returnto it.”

10. A minute reading of the definition
will reveal that if the person be an
Indian citizen, the rule of law as
envisaged in the preamble has been
denied to him on all counts. The
person has been discriminated on the
grounds of his association, community,
and so on, which would mean that
there has been a failure of
establishment of rule of law, so far as
the person is concerned. Now, if we
read the definition of the refugee in a
positive sense and from the
perspective of an Indian staying
abroad, the entire meaning changes
and the definition is rendered as a
welcome address to the person,
exuding a confidence in his mind to
return to his nation, the reason being,
establishment of rule of law.

11. Let us take for instance the
movement of Huguenots who migrated
after the revocation of the Edict of
Nantes (1685). The Huguenots were
French Protestants who were
members of the Reformed Church
which was established in 1550 by John
Calvin. Huguenots were not welcome
community in France, the reasons
being their affiliation to a particular
religious belief. However, the Edict of
Nants, issued on April 13, 1598, by
Henry IV of France, granted the
Huguenots substantial rights in the
otherwise Catholic nation. The main
concern was civil unity. The Edict
separated civil from religious unity,

treated Protestants for the first time as
more than mere heretics, and opened
a path for secularism and tolerance. In
offering general freedom of
conscience to individuals, the edict
offered many specific concessions to
the Protestants, such as amnesty and
the reinstatement of their civil rights,
including the right to work in any field or
for the State and to bring grievances
directly to the King.

12. An unfortunate event occurred in
October 1685, Louis XIV, the
grandson of Henry IV, renounced the
Edict and declared Protestantism
illegal with the Edict of Fontainebleau.
This act, commonly called the
revocation of the Edict of Nantes, had
very damaging results for France.
While the wars of religion did not re-
ignite, as many as 400,000 Protestants
chose to leave France, most moving to
Great Britain, This exodus deprived
France of many of its most skilled and
industrious individuals. The revocation
of the Edict of Nantes also further
damaged the perception fo Louis XIV
abroad, making the Protestant nations
bordering France even more hostile to
his regime. Upon the revocation of the
edict, Fredrick Wilhelm issued the
Edict of Potsdam, which encouraged
Protestants to come to Brandenburg.

13. The events stated above can be
divided into three phases. In the first
phase, we notice that certain basic civil
rights were denied to the Huguenots
because they believed on a particular
faith. This denial of right to practice
faith of choice is nothing but a denial of
the right to rule of law. The Edict of
Nantes, therefore, sought to enforce
the rule of law, and it could not have
done in any other way but to confer the
basic civil rights to the Huguenots. So
long as the Huguenots enjoyed the
rights and status, they religious
belief(s) did not come in their way of
leading a peaceful life in France. Now,
let us again consider the
consequences of renunciation of the
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Edict. The immediate consequence
was mass exodus of Huguenots and
rise of regional hostility on communal
lines. What actually compelled the
exodus of Huguenots was not
withdrawal of edict, rather, the
withdrawal of rule of law. The
consequences of withdrawal of rule of
law were not only mass movements
but also regional hostility. The situation
was brought under control only with the
declaration of a new edict.

SOVEREIGNTY, INTERNATIONAL
TREATIES AND RIGHTS OF AN
ALIEN :-

14. At some point of time, world was
one unit, but with the advent of nation
state, we divided the world into several
geographical units.

15. The irony is that by entering into
various conventions we are again
trying to unite the world, which we
ourselves have divided. After having
divided ourselves, we faced myriad
problems, which eventually led further
division on religious, community and
racial lines and these divisions further
led this world to withess innumerable
wars and battles only to end up with the
note of skepticism, was the war worth
it? Then we developed the concept of
United Nations which preaches
respect for sovereignty and therefore
allows enactment of immigration laws
amongst others. With sovereignty
came the issue of citizenship, the
political certificate of residing within the
State and the right to enjoy all the
privileges of being a resident. The laws
enacted by the State are basically
citizen oriented and it is their welfare
which is the sole criterion behind the
enactment of legislation.

16. Our concern is the sovereign right
of a nation to enact immigration laws
vis-a-vis the rights of alien. Be it
refugee, asylum and migration, the
common phenomenon in all the three
situations is flight of a person from his
homeland. Therefore, the first aspect

which we need to consider is how to
define ahome.

17. 'Home' is a term, a concept, an
idea, which may describe the place at
which a person has lived for five or for
fifty years. It is a place-where one
belongs, or wants to belong. Therefore
a distinction must be made between
the actual geographic locations of a
place where somebody lives and
where a person thinks he/she belongs.
The term 'home', therefore, needs to
be looked at with care, all the more
because its use cannot be avoided at
times, and because it more often than
not is also emotionally charged. It is
important to keep in mind that no one
will move light heartedly and without a
cause. Most people prefer their home
countries and will stay if conditions are
even barely tolerable, which would
mean rule of law has been paralyzed.

18. One of the most important
documents of international law which
embodies in clear terms the
indispensability of rule of law is the UN
International Covenant on Civil &
Political Rights. The preamble to the
said covenant speaks volumes on rule
of law and the rest of the articles are
merely details;

The preamble states as follows;

"Considering that, in accordance with
the principles proclaimed in the
Charter of the United Nations,
recognition of the inherent dignity
and of the equal and inalienable
rights of all members of the human
family is the foundation of freedom,
justice and peace in the world.

Recognizing that these rights derive
from the inherent dignity of the human
person,

Recognizing that, in accordance with
the Universal Declaration of Human
Rights, the ideal of free human beings
enjoying civil and political freedom and
freedom from fear and want can only
be achieved if conditions are created

whereby everyone may enjoy his civil
and political rights, as well as his
economic, social and cultural rights,

Considering the obligation of State
under the Charter of the united Nations
to promote universal respect for, and
observance of, human rights and
freedoms,

Realizing that the individual, having
duties to other individuals and to the
community to which he belongs, is
under a responsibility to strive for the
promotion and observance of the rights
recognized in the present Covenant."

19. The first unique feature of this
covenant is its concentration on
individuals humans rather than
nations, and second is the
responsibility cast on the member
nations to respect the rights conferred
on humans. Once, the member nations
agree to confer the rights conceived of
by this covenant, it becomes equally
important to note herein, the rights, so
conceived of by the covenant, which
are essentials of a human.

1. Everyone lawfully within the
territory of a State shall, within that
territory, have the right to liberty of
movement and freedom to choose
his residence.

2. Everyone shall be free to leave
any country, including his won.

3. The above-mentioned rights shall
not be subject to any restrictions
except those which are provided
by law, are necessary to protect
national security, public order,
public health or morals or the
rights and freedoms of others, and
are consistent with the other rights
recognized in the present
Covenant.

4. No one shall be arbitrarily
deprived of the rights to enter his
own country.

20. What the covenant prescribes for
the nations to follow is that every
member of their nation shall be given
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the right to more freely within the
territory of that nation including the
right to leave the country. These two
rights are basically the natural human
rights, which has been conceived of,
particularly to exude a confidence in
the human freedom and therefore
opposes the idea of slavery. The
freedom of movement intially extends
to, within the territory of a particular
nation, but later, in clause 2, goes
beyond the territory, thus recognizing a
human right to move freely around the
world.

21. Curiously enough, when the
covenant goes a little further we find
clause 3 of Article12, which though
commences with the general
principles, that the right of movement,
as envisaged in clause 1 and clause 2,
are not subject to any restriction, tends
to show, later, that rights of movement
has been tethered by sovereign
restrictions. The restrictions can be put
under the following circumstances;

Those which are provided by law,
necessary to protect national security,
public order, public health or morals or
the rights and freedoms of others, and
are consistent with the other rights
recognized in the present Covenants.

22. Thus, unless the entry of a person
into a foreign territory affects the
national security, public order, public
health or morals or the rights and
freedom of others, the entry of person
into a foreign nation has been
recognized a civil and political rights. It
is this unique feature of the covenant
which we need to stress and debate as
to whether the nations have fallen short
in recognizing this right. We also need
to debate on the issue as to whether
sovereignty means a concept de hors
the rule of law. It may be argued that
rule of law means supremacy of law
and that everyone is subject to law.
Technically speaking the rights
recognized as human rights may be
regulated bylaw, and it may be
reasonable as well, but | am afraid the

word 'law' in the concept rule of law
does not simply mean the 'law', as
enacted by a democratically elected
body, rather it means law which
conforms to those rights which are
utterly basic for development and
protection of human. "The 'law', here,
means those norms of life which
corresponds and aims at a better and
peaceful society. Unfortunately, we
have confined ourselves to oysters of
sovereignty. We have strict laws to
prevent the entry of other nationals into
our territory and those who violate the
laws are treated as criminals, are
arrested, prosecuted and thrown back
to the territory from where they have
come, without even reminding
ourselves of Article 12(3) of the
Covenant, and inquiring whether the
person is athreat to the society.

23. A perfect example of rule of law
subsumed in sovereignty is found in
the case of Vincent Ferrer vs District
Revenue Officer, Ananthapur, AIR
AIR 1974 AP 313. The facts of the case
were that Vincent Ferrer, a Foreign
National had been in India for nearly 20
years and had applied for Indian
Citizenship. The Government of
Andhra Pradesh had recommended
his application which was pending with
the Government of India. During the
pendency of the application, the
District Revenue Officer, acting as the
Civil Authority under the Foreigners Act
passed an order dated 24-12-1973
restricting the movements of Vincent
Ferrer to the district of Anantapur and
requiring him to obtain the written
permission of the Civil Authority if he
wanted to leave the District,
irrespective of the duration of the
intended absence from the district. The
restraint order was challenged by
Vincent Ferrer on the ground of
arbitrariness and made in bad faith.

24, Referring to the Constitution fo
India and the rights guaranteed
therein, Justice O. Chinappa Reddy,
observed the following;

"It is well to remind ourselves at this
stage, of certain basic human rights.
On December, 10, 1948 the General
Assembly of the United National
adopted a Universal Declaration fo
Human Rights. Forty-eight countries
voted for and none against the
Declaration. There were eight
abstentions; India with her nascent
freedom was one of the countries that
proudly voted for the Declaration. The
Universal Declaration of Human Rights
was proclaimed by the General
Assembly and was the common
standard of achievement for all
peoples and all nations. Every
individual and every organ of society
were called upon to strive to promote
respect for those rights and freedoms
and by progressive measures to
secure their universal and effective
recognition and observance, Article 13
(1) ofthe Declaration is :

"Everyone has the right to freedom of
movement and residence within the
borders of each State."

Article 12 of the Declaration protects
the right to privacy against arbitrary
interference.

5. True, the Universal Declaration of
Human Rights is not justicable and the
rights and freedoms enumerated
therein cannot be enforced in any
Municipal Court. But in considering the
validity of an order restricting the
movements of a foreign national a
Court may well bear in mind that the
right to freedom of movement is a
right which this country has
accepted as a basic human right
and which its people have adopted
as a Fundamental rights for
themselves. (Emphasised)

6. One may well imagine a variety of
situations when an order under Cl. 11
of the Foreigners Order may properly
be made restricting the movements of
a foreign national. Without doubt it may
be made if a foreign national is
suspected of engaging himself in
espionage, or in subversive activities.
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It may perhaps be made if he is
suspected of indulging in carrying on
hostile propaganda against friendly
nations calculated to jeopardise our
relations with such friendly nations. It
can certainly be made if he is
suspected to have a part in clandestine
criminal activities such as peddling in
drugs, trafficking in women and
smuggling of gold. The very nature of
these activities invites such orders, if
not orders of expulsion from the
country. Again, an order under CI. 11
may be made if the foreign national is
likely to leave the country without
discharging his obligations such as
payment of taxes, etc. or with a view to
evade criminal justice. It is difficult to
visualise all the situations when an
order may properly be made; hence,
the wide discretion given to the
Government."”

25. The High Court, eventually
quashed the restraint order because, it
was not found to have been issued
under proper exercise of discretion.

26. The Observations of Justice
Chinappa Reddy, speak in volumes
what is meant by rule of law vis-a-vis
sovereignty.

27.The Indian Constitution guarantees
certain fundamental human rights to

citizens as well as non-citizens. The
Preamble of the Constitution, which
declares the general purpose for which
the several provisions of the
Constitution have been made, to
"assure the dignity of the individual,
"Which is also the basic objective of the
international humanitarian law. The
Article 21 of the Constitution of India
guarantees the right of life and the
personal liberty. A person cannot be
deprived of right of life and liberty,
except according to the procedure
established by law.

28. This is exactly, what | mean when |
say that civil and political rights would
have no meaning unless we
understand them from the perspective
of international sovereignty. The
international treaties and conventions
have to be considered at par with
municipal laws and unless the
municipal laws recognize the freedom
of movement as one of the natural
rights of human, none of the
conventions would have any meaning.

No wonder, why Lassa Oppenheim
had remarked that;

"There exists perhaps no conception
the meaning of which is more
controversial than that of sovereignty.
It is an indisputable fact that this

conception, from the moment when it
was introduced into political science
until the present day, has never had a
meaning which was universally agreed
upon".

29. There, as it appears to be me, no
fundamental difference, between a
refugee and a migrant, though,
technical definitions may be offered
distinguishing the two. A refugee is an
involuntary migrant, a victim of politics,
war, or national catastrophe. Migration,
on the other hand, also comprises
flight, in the sense that it is the overall
term including any form of movement
for whatever cause. In other words, we
can say that every refugee is a migrant,
but not every migrant is a refugee.
Whatever caused refugees or migrants
to flee, they have some characteristics
in common : they are uprooted, they
are homeless, they lack national
protection and status and in one
sentence rule of law has been denied to
them. They, therefore, look for, as they
say, greener pastures, a tendency,
which has been continuing since the
start of mandkind and civilization. To me
any attempt to prevent this
phenomenon unless of course, as
discussed above, required by the
provisions of Article 12(3) of ICCPR,
would be detrimental to world peace. B
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SECULARISM, THE CORE BHARTIYA VALUE
EMBODIED IN CONSTITUTION

Hon'ble Mr. Justice Dinesh Kr. Singh
Writer is the Hon'ble Judge of the
Patna High Court.

ndia is a secular nation which she

declares to be in the preamble of

the Constitution of India. The word
'Secular' did not originally exist in the
preamble, though basic principles of
secularism are there under various
provisions of the Constitution. With
The Constitution (Forty-Second
Amendment) Act, 1976, the words
'secular’ and 'socialist’ came to be
incorporated in the preamble of the
Constitution to declare India to be a
'Sovereign Socialist Secular
Democratic Republic'. In celebrated
case of SR Bommai Vs. Union of India
(1994) 3 SCC 1 the Supreme Court,
explaining significant status of
secularism in the framework of Indian
Constitution held that notwithstanding
the fact that the words 'Socialist' and
'Secular' were added in the preamble
subsequently, the concept of
secularism was embedded in the
Constitutional philosophy from the very
beginning and what was implicit was
made implicit with the said amendment

in the preamble. The concept of a
secular State under the Indian
Constitution, which has developed
over the years has, however, been
recognized to be significantly different
from the American concept of
secularism which warrants 'complete
separation of church and state' and the
French concept of lacite which is
explained as 'an essential compromise
whereby religion is relegated entirely to
the private sphere and has no place in
public life whatsoever'.

This distinction was first noticed by
Madras High Court in case of
Narayanan Numbudi Pal Vs. State of
Madras (AIR 1955 Mad 385)
concluding that there are provisions in
the Indian Constitution, which are
'inconsistence with the theory that
there should be wall of separation
between Church and State'.

On close examination of the
Constitutional Scheme, it can be seen
that there is a wonderful combination of
secular and religious elements, which
define and outline the shape of
'Secularism to be acted upon by the
State' and 'the religious freedom to be
exercised by individuals and ethnic
groups/communities’ in the country.
There does not exist any impermeable
'wall of separation’' between religion
and the State which often do enter as
and inter play within constitutionally
and legally allowed parameters and
judicially settled norms. Nevertheless,
the Indian Constitution mandates that
there is no state.

Right to profess practice and

provocation religion to all persons is
guaranteed as a fundamental right
under Article 25(1) of the Constitution
of India, which is, however, subject to
public order, morality and health and to
the other provisions of Part Il of the
Constitution of India. Article 27 of the
Constitution prohibits the State to
compel any person to pay any taxes,
the proceeds of which are to be
specifically appropriated in payment of
expenses for the promotion of
maintenance of any particular religion
or religious denominations. Article 28
of the Constitution of India is illustrative
of the flavor of secularism, which is
conceived under our constitutional
scheme. Clause | of Article 28 prohibits
providing religious instruction in any
educational institution wholly
maintained out of State funds, which
follows the fundamental principle of
secularism that the state shall have no
religion. Clause Il of Article 28
prescribes that Clause | of the said
Article shall have no application to
such educational institutions, which
are though administered by the State
but have been “established under any
endowment or trust which requires that
religious instructions shall be imparted
in such institutions”. Clause Il of Article
28 is one of the examples where we
can see the interaction between
interaction and intervention in each
other affairs of the State and religion.
Clause Il of Article 28 states that no
person shall be required to take part in
any religious instruction that may be
imparted in any institution recognized
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by the State or receiving aid out of the
State funds or to attend any religious
worship that may be conducted in such
institutions or in any premises unless
such person gives his consent.
Evincible under our constitutional
scheme though there is freedom to
profess and provocate religion, religion
cannot be thrust upon any individual by
the State or with the aid of the State,
directly or indirectly. Certain
observations made by Supreme Court
in case of S.R. Bomai Vs. Union of
India (supra), are meaningful and of
great significance in explaining the
place of religion and concept of
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secularism under our constitutional
philosophy. The Supreme Court held
that Constitutional provisions prohibit
the establishment of theocratic State
and prevent the State from identifying
itself with or otherwise favouring any
particular religion. Secularism is a
positive concept of equal treatment of
all religion, which is more than a
passive attitude of tolerance. When the
State allowed the citizens to practice
and profess their religion, it does not
either explicitly or implicitly allow them
to introduce religion into non-religious
and secular activity of the State. The
freedom and tolerance of religions is
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only to the extent of permitting pursuit
of spiritual life which is different from
the secular life, the later following in the
exclusive domain of the affairs of the
State, the Supreme Courtremark.

In my view, declaration of law by
Supreme Court in case of S.R. Bomai
(supra), that Constitution has chosen
secularism as its vehicle to establish
an egalitarian social order is an
exposition of the spirit of the
Constitutional Philoshy which should
be essentially always kept in mind
while treating the subject of 'State, vis-
a-visreligion. ®
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EMBODIMENT OF BHARTIYA (INDIAN)
VALUES IN OUR CONSTITUTION

Hon'ble Justice V N Sinha,
Former Judge,
Patna High Court

Presently: Senior Advocate,
Supreme Court of India

edas propound the concepts

of Infinite (Anant), diversity

(Anek), and impermanence
(Anitya). As per Vedic literature nature
preceded human beings (Atma) with
ability to think for others (Para- Atma)
and can reach the infinite divine
(Param-Atma) beyond the self (Jiva-
Atma). When human being thinks
beyond self for others he is in line with
his potential and is performing Dharma
otherwise he's heading towards
Adharma. Vedas require Atma to
engage with others to reduce their
hunger and fear, then Atma is on the
path of Dharma, however, when he
seeks to dominate and control others
for self-aggrandisement, it is his ego
(Aham), which is leading him towards
Adharma. Empathy for each other is
the sole purpose of human existence
and thereby Atma is strengthened to
become divine (Param-Atma).

In course of time Vedic Values
of empathy for the weak and his

empowerment evolved as Bhartiya
(Indian) values namely ;Ahimsa (Non
Violence), Swa Dharme Nidhinam
Sreyah(Ready and willing to sacrifice
himself while performing
Dharma/Duties),Vasudaiva
Kutumbakam (The whole world is my
family), Samarpan Bhaav (Dedication
to work), Lokasangraha (Welfare of all
beings by all possible way), Shubh
Laabh (Ethical Profit), Nishkaama
Karma (Deeds without greed), Ati
Hyaastha Varjayet (Shunning all
extremes) Atithi Devo Bhava, Spiritual
Path, Care for the Environment, Unity
in Diversity.

People of India after a long
struggle of several hundred years, won
independence and gave to themselves
Constitution of India for their
governance incorporating aforesaid
core Indian values. Struggle for
independence of India was undertaken
by its people not only for replacing the
foreign rulers by Indians but for
establishing an egalitarian,
enlightened, inclusive Dharma based
Society, in which Justice, liberty,
equality and fraternity should prevail
amongst the members of the society
assuring dignity of every individual
member of the society. Aforesaid
Indian core values are individual
centric and are prominently reflected in
the modern concept of justice, liberty
and equality for every member of the
society without which any society,
much less modern Indian society
could not have secured dignity of the
individual member of the Society.
Framers of the Indian Constitution
were throughout conscious of the

aforesaid Indian core values while
drafting, debating the various clauses
of the proposed Constitution in the
constituent assembly, as would appear
from incorporation of fundamental
rights, directive principles of state
policy and fundamental duties in part
11, 1V, IVA of the Constitution which is
the modern version of the aforesaid
Indian core values as would appear
from a bare per usual of the constituent
assembly debates and the debate held
at the time of insertion of fundamental
duties in the Constitution by way of
Forty-second Amendment Act, 1976.
Both fundamental rights and directive
principles of state policy are not only
the modern version of the Indian core
values but are also the two wheels of
the chariot of the Indian State for
assuring dignity of every individual
member of Indian society.
Establishment of core Indian values or
Indian ethos in the country after
independence was the sole purpose
and object of the framers of the
Constitution who were none else than
the freedom fighters and they did so by
adopting the Indian core values as the
Constitutional provisions of part Il and
IV fundamental rights, directive
principles of state policy for
enlightenment or empowerment of
people/ individual assuring their/ his
dignity, the sole purpose for which war
ofindependence was fought and won.
Framers of Indian Constitution
in order to establish Dharma based
Inclusive Society required the State not
to discriminate between similarly
situated person and persons on the
grounds of religion, race, caste, sex or
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place of birth and granted them equal
protection of the laws within the
territory of India. Citizens were further
allowed access to Public Places i.e.
shops, restaurants, hotels and place of
public entertainment, Wells, tanks,
bathing banks of river, roads and
places of public resorts maintained
wholly or partly out of state funds.
Notwithstanding the aforesaid
prohibition against discrimination,
State is at liberty to take affirmative
action in favour of women, children and
members of socially and educationally
backward classes or scheduled castes
and scheduled Tribes to enable them
to become part of the main stream of
our Society and join hands in the
development story of India undertaken
after its Independence. Public
employment in India has always been
lucrative and attracting the talented
youths. Constitution of India in order to
make public employment broad based
and people oriented, provided for the
granting of equal opportunity to all
Indian citizens in employment or
appointment to any office under the
State prohibiting any discrimination on
grounds of religion, race, caste, sex,
descent, place of birth and residence
(domicile) so that talented youth from
different sections of the Society may be
appointed to any office under the State.
Framers of the Constitution were
aware that before independence, the
character of public employment in
India was elitist and not people
oriented or broad-based and hardly
inclusive of all sections of society. In
order to change the character of public
employmentin India, the framers of the
Constitution thought it appropriate to
insert in the Constitution a provision for
reservation of posts for any backward
class which in the opinion of the State

is not adequately represented in the
services under the State. Framers of
the Constitution, while providing for
affirmative action in favour of
scheduled castes, tribes, or backward
classes in the matters of reservation of
posts in public employment, were
conscious of the need to maintain high
standards of public services and
provided for taking into consideration
efficiency of service (s) in making
appointment againstreserved posts.

Framers of the Constitution
were also aware of the scourge of
untouchability that prevailed in India
before its Independence as the so-
called twice born treated fellow Indians
as untouchables and practised worst
form of indignity on their fellow
countrymen by treating them as
untouchables in their own country.
Being a scourge, untouchability, in any
form, was not only abolished in India
under article 17 of the Constitution but
enforcement of any disability arising
out of untouchability shall be an
offence punishable in accordance with
law and thereby equality clause of the
Constitution became somewhat
meaningful for the untouchables of
pre-independence era. To further
strengthen the dignity of the Indian
individual citizen, framers of the
Constitution also thought it appropriate
to protect his freedom of speech, right
to assemble peacefully, form
association, free movement to reside,
settle in any part of the country's
territory and practice any profession,
calling or trade. Aforementioned
freedom(s) of individual citizen are of
course subject to reasonable
restrictions to be imposed by the State
by enacting law.

Right to equality, freedom of
speech, to assemble peacefully and

form association, etc. given to the
people under article 14, 19, of the
Constitution will be meaningful and
usher dignity to them only if people are
vested with the right against
exploitation that is prohibition of traffic
in human beings and forced labour.
Accordingly, such right was given to
the people under articles 23, 24 of the
Constitution where under trafficking in
human beings and forced labour,
including employment of children
below 14 vyears in factory was
prohibited and made punishable in
accordance with law.

The endeavour of the framers
of the Indian Constitution to vest all
such rights to the people of India which
bestow dignity on them would have
fallen short, had the Constitution
framers not taken cognizance of the
fact that India is home to people from
different religions and culture and to
protect their dignity, it is necessary to
vest in the people right to freedom of
religion i. e. freedom of conscience
with liberty to profess, practice and
propagate religion of one's choice and
to protect the culture of the minorities.
Accordingly such right was given to the
people of India by the framers of the
Constitution to profess the religion of
one's choice and to protect the culture
of the minorities under articles 25 to 30
ofthe Constitution.

Framers of the Constitution,
were further aware that right to
equality, freedom of speech, to
assemble peacefully, forming of
association etc., right against
exploitation, including the right to
practice religion of one's choice and to
establish minority institutions
enshrined in part Il under articles 14 to
16, 19, 23 and 24, 25 to 30 of the
Constitution respectively, could not
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have alone introduced a social order
for the welfare of the people in which
justice, social, economic and political
shall inform all the institutions of
national life which is so essential for
assuring dignity of the individual by
minimising the inequalities in income,
status, facilities and opportunities,
required the State by way of directive
principles of state policy in part IV of the
Constitution to enact laws
incorporating the principles enshrined
in articles 39 (b), (c) dealing with
material resources of the community
and economic system so that
ownership and control of the material
resources of the community are so
distributed as best to sub-serve the
common good; and to develop an

economic system which does not
result in the concentration of wealth
and means of production to the
common detriment and enable the
State to endeavour for securing by way
of legislation or otherwise living wage
to all workers agricultural, industrial or
otherwise. Fundamental duties
included in part IV-A, article 51-A of the
Constitution are the obligations of the
citizen towards the State.

The constitutional scheme as
enshrined in the afore discussed
articles of the fundamental rights,
directive principles of state policy and
fundamental duties are the obligations
of the State, people of India
respectively towards each other and
have been incorporated in the

Constitution with the sole object and
purpose to enable individual and State
to engage with each other with a view
to reduce fear and pain of other
individuals adopting the spirit of
empathy and perform
Constitutional/Vedic Dharma and
establish a social order for the welfare
of the people in which justice, social
economic and political should prevalil
for assuring dignity of the individual for
which war of independence was fought
and won. It is, therefore, evident that
the Constitution of India as originally
enacted and amended from time to
time is the embodiment of Indian
values and is catering to the needs of
people (common man) by assuring his
dignity. ®
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UNIFORM CIVIL CODE

A CONSTITUTIONAL OBLIGATION &
RESPONSIBILITY OF THE LEGISLATURE

Pramod Kumar Sinha

Advocate
One of the founder member of ABAP
& Adhivakta Parishad, Bihar

ate Dr. Radha krishnanan, the

2" His Excellency the President

of Bharat, in his famous book
'Recovery of faith' explained the word
secularism as, it does not mean that we
reject the reality of an unseen spirit or
the relevance of religion to life or that
we exalt irreligion. It does not mean
that secularism itself becomes a
positive religion or that the State
assumes divine prerogatives. We hold
that not one religion should be given
preferential status.

A human being has two
sacrosanct rights, first the religious
right and the second concerning
personal right. So far as, the first right
i.e. religions right is concerned, it
confines to freedom of faith protected
under Article-25 of the Constitution of
Bharat subject to Public order, morality
and health and to the other provisions
of Para-lll of the Constitution of Bharat
commonly known as the fundamental

rights. But the another part of human
righti.e. personal right is concerned, is
a matter of governance exclusively
come in the domain of legislature to
enact laws on the subject as to how
and the manner in whatever a person
will be governed of his personal right.

Article-44 of the Constitution
of Bharat, finds its place in Part-IV of
the Constitution i.e. Directive
Principles of State Policy, which under
Article-37 makes the Principles
fundamental in governance of the
country and simultaneously casts duty
on the State to apply the provisions of
Part-IV in making laws. Article-44 of the
Constitution of Bharat which does cast
duty on the State, to endeavour to
secure for the Citizens an Uniform Civil
Code throughout the territory of India,
has its importance emerged from the
fallible historical facts;

“Diversity in personal matter, along
with religions differentiation, led to
sentimental tension between the
major and the minor communities
which led to partition of Bharat.
Policy of British imperialism gave
much air to ignite cleavage between
Hindu and Muslims, wider and
wider”

Therefore, the Constitution of
Bharat in its preamble gave space to
the 'Unity of Nation' the foremost
importance, and Article-44, the
provisions of Uniform Civil Code, did
find place in the body of the

Constitution of Bharat in order to
achieve the said foremost cardinal goal
of our Constitution. Late K.M. Munshi,
was member of the drafting committee
of the Constitution, and he rejected
prime objection raised by the objectors
on the issue Uniform Civil Code, as it
would be a tyranny to the minority
community by observing that nowhere
in advanced Muslim country Like
Turkey and Egypt the personal of each
minority has been recognised as so
sacrosanct as to prevent the
enactment of a Civil Code, and no
minority in those country is permitted to
have such rights. Late Munshi gone
further and emphasised that when
Shariat Act was passed by Central
Legislature in British Bharat, Khojs and
Cutchi Memons were highly
dissatisfied, but the minority Muslims
did not take care of their objections and
feelings, and Late Munshi stressed
that if the country wants to consolidate
as a community, then the benefit which
may accrue to the whole community
and not to the customs of a part of it is
to be taken in to consideration.
European countries, most of which too
are democratic countries, have their
Civil Code, and everyone who have
settled there or goes there from any
part of the world and every minority
community residing there, have no
hesitation in submitting themselves to
their 'Civil Code', The idea of Uniform
Civil Code, according to Granville
Austen, is essential to strike at the
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heart of common orthodoxy.

It is true that Article-44 of the
Constitution of Bharat does not define
the expression Civil Code, but the
expression Civil Law on its broad
spectrum means the law both
substantive as well as procedural,
relating to private rights of the Citizen
and therefore is distinguished from
Public Law. Late A. Krishna Ayyar, a
member of the Constituent Assembly,
narrated the expression 'Civil Law'
means the law governs the field of
personal relations like contracts,
property, marriage, in heritance etc.,
and Entries 5,6,7, 8,9, 10, 12 & 13 of
List Ill (Concurrent list) of Seventh
Schedule of the Constitution of Bharat
refer to Marriage and Divorce,
Adoption, Wills and Succession, Joint
Family and Partition, Transfer of
Property, Trustees, Evidence etc., and
except the Law of Marriage and
Divorce, inheritance etc., almost all
aspect of Civil
Enactments binding on all citizen of the
country right from British Rule in India.

Law has Uniform

The Uniform Civil Code, as
prescribed under Article-44 of the
Constitution of Bharat therefore, is an
aimed pious Constitutional duty
bestowed on the legislature and the
society to proceed towards an effective
enactment at National Level as 67
Years of valuable period we have
destroyed without any excuse. Goa
Civil Code may be a blueprint in the
direction of enactment of Uniform Civil
Code at National Level. We know that
Goa was under Portuguese Rule till its
liberation and came in integration with
Bharat. But all People of Goa, be they

Hindus, Muslims or other Minorities
were governed under Portuguese Civil
Code, 1867, without any hesitation or
hue and cry. Our Parliament also,
when Goa became part of the Union
Territory in the Year 1961, by Virtue of
Goa Daman & Diu Administration Act
1962 authenticated continuation of the
said Portuguese Civil Code, 1867. It
may be borne in every one's mind that
Goa has sizable number of minority
community including Muslims. When
Dr. Mirdula Sinha, sworn in on the
Chair of Her Excellency the Governor
of Goa, She took initiative in the
direction of enactment of Goa 'Civil
Code' and started interacting more
particular with women of different
communities and gave structural
blueprint to the Goa Legislature, who
ultimately succeeded in Enacting 'Goa
Family Law' governs all the people of
Goa irrespective of their cast, religion,
custom etc., important features of Goa
Family Law in different aspect of the
subject need to be highlighted as
hereunder;

A. MARRIAGE
(i) Registration of marriage is
essential.

(i) Monogamy is essential,
polygamy prohibited, but
allowed in certain
circumstances like if first wife
is incapable to reproduce till
certain age etc., vibrant
divorce not permitted.

(iii) Minimum age limit of marriage
prescribed for male is of 21
Years and for female 18 Years,
essentially prohibits child

marriage.

(iv) Contract of Marriage can't end
in vanity and mutual consent
of parties is to be equally
important to the contract of

marriage.

B. INHERITANCE OF
PROPERTY

(i) Married couple to have joint

ownership of all assets owned
(before marriage) by each
spouse. In case of divorce,
spouse is entitled to half share
of their total assets, Parties to
a marriage, however may
define their share mutually in
case of divorce if they have
their pre-nuptial agreements.

(i) Parents can't disinherit their
children entirely, at least, half
of their property has to be
passed on, to their children
compulsory.

(iii) Inherited property must be
shared equally among
children irrespective of their
gender.

Though suggestions have
been invited through questionnaire,
but in order to enact Uniform Civil Code
at National Level, a blueprint/draft of
such proposed enactment should be
made public, so that the People at
large many become able to give their
effective suggestions and an Uniform
Civil Code may be enacted effectively
at an earliest, which is the embolden
obligation, responsibility and duty of
the Legislature in order to strengthen
the root of secularism and achieve the
true goal of integrity of the nation. B
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JUVENILE JUSTICE

(Care and protection of Children) Act, 2015

/

Rabindra Kumar Sinha
Advocate
President, Adhivakta Parishad, Bihar

he Juvenile Justice Act is made

for welfare of the uncared

Children and humanistic
orientation towards Society on the
basis of the Clarian call of “Beijing
Rules” (united nations Standard
Minimum Rules of Administration of
Justice) 1985 and “Riyadh Guide Lines
1988 (guidelines for prevention of
Juvenile)

Delinquency-Resolution 45/12-1990

According to section 4 of the Act,

the Juvenile Justice Board shall be
constituted for the Group of Districts or
a District by the State Government for
dealing with all proceedings as to the
Juveniles in conform with law. This
board consisting of a Metropolitan
magistrate or a Judicial Magistrate of
First Class and the two social workers
including one woman, shall form a
bench having the power conferred by
the code of criminal procedure 1974.
Further, the Magistrate of first class
nominated to the Board shall be
designated as the Principal Magistrate.

The section 6 pertaining to the
power of Juvenile Justice Board.

The act provides for release on
Probation of good conduct and
placement under the care of parents,
guardians or other fit persons or fit
institutions.

In Raju Vs. State of Karnataka,
1994 Cri LJ 248, A.lLR. 1994SC222,
G.N. Ray observed; “considering the
very young age of the accused person
and considering the circumstances
under which there are every like hood
that they could not overcome the fit of
passion and lost all sense of decency
and morality and committed the

offence of rape and also considering
the fact that the incident had taken
place long back and during the course
of proceeding up-to this court, both of
them have suffered disrepute and
suffered mental agony. We think that
the ends of justice would be meet if
both accused persons are awarded
sentence”.

“Children require the protective
umbrella of society for better growth
and development as they are not in a
position to claim their entitlement to
attention, growing up food shelter and
the like. It is the responsibility the
society and is one of the paramount
obligations of those who are in change
of governance of the country to attend
to the Children to make them
appropriate Children of tomorrow,
“These are the words of the Honourble
Supreme Court in Supreme Court
Legal Aid Committee Vs. Union of
Indian 1989 Cr. L.J.,1126.

There is the need to have a sound
sentencing policy, one that weighs the
social injustice done to the victim
equally. In this regard inspiration can
be derived from the restorative Justice
Mechananism”of U.S.A. &
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BALUCHISTAN-IN ILLEGAL OCCUPATION OF PAKISTAN,
ITS INDEPENDENCE IS THE NEED OF TIME

%
il

Sunil Kumar Singh

Advocate

7" May 2017, was very

memorable day on which | was a

sincere listener of a symposium
organized by Vishwa Samvad Kendra,
an organisation engaged in the field of
Journalism, print and media, on the
subject “Internal security of the Nation”
in the auditorium of Bihar Industries
Association and got an opportunity to
here the speech of a reputed luminary
highlighting besides the other inter alia
on the issue of Kashmir unrest. The
honourable gentlemen expressed his
view impliedly that since India echoed
the voice of Baluchistan through
Hon'ble Primeministrial address to the
nation given from Red Fort, on the
Independence Day, Kashmir unrest,
which though had been continuing
since long, sparked up and got ignited
immensely of course on the aid of
Pakistan and went ahead in saying that
after coming in to existence of Indian
Independence Act, 1947, which
received the Royal Assent of England
on July 18, 1947, fixing 15" August,
1947, the appointed day, India as a
new nation experienced the free air of
Independence and a day ago a new
nation Pakistan came in to existence
on the world Map nothing remained to
be open. Baluchistan became part of

Pakistan and the State of J&K acceded
to India through letter of accession
dated 26.10.1947, accepted by the
Indian Govt., on and from 27.10.1947,
to which some if and but remained to
be addressed.

| respectfully differ with the said
view. | may be wrong in properly
conceiving the aforesaid view
expressed by the said prominent
luminary and | apologize if | have
misunderstood him. | have a lot of
respect of the said honourable
gentlemen. The said view struck my
heart and compelled me to write
something on this important issue of
Baluchistan vis a vis Jammu &
Kashmir.

India had two major parts under
Britishers. One part was princely states
or the Indian States, which had been
part of British Rule governed by the
crown through the agreement of
paramounatcy and rest part of India
was under direct British Rule.
Baluchistan was treated alike
princely/Indian State, but not through
agreement of Paramountacy rather
through a security agreement entered
into, on 1% day of Oct. 1887, between
the British Empire and the king of the
State of Kalat, the Major territory of the
province of the Baluchistan, which like
other Indian States was totally
unwillingly to accede to, with Pakistan.
Here brief history of Baluch's needs to
be understood.

Territory of Baluchistan earlier was
known as western Baluchistan, Iranian
or Persian Baluchistan which were
connected with the Raidynasty of Sind.
Britain and Iran divided Baluchistan in
too many parts. In the 19" Century,
nationalist in western Baluchistan
revolted against Persian or Iranian
occupation but was crushed by Anglo

Persian mission forces but struggle of
Persian Qajar dynasty and British in
eastern Baluchistan gave western
Baluchis a chance to regain control of
their territory in western Baluchistan
and Bahram Khan at the beginning of
the 20" Century succeeded to get
control of Baluch lands and in 1916, the
British empire recognised him the King
of Baluchistan. Thereafter much water
flown and Baluchis did not find
themselves content with Britishers who
divided it into four princely states
namely markan, Las Bela, Kharam and
Kalat. On 1" Oct, 1887, The British
Empire entered into a security
agreement with the princely state of
Kalat whereunder the Kingdom
retained its sovereignty and in 1947,
when Pakistan as a sovereign nation
came into existence on the world map,
it signed a standstill agreement with
the State of Kalat, the territory of the
current province of Baluchistan
excludes other small part like Markan,
Les Bela and Kharam and recognised
the autonomy and sovereignty of
Baluchistan subject to future
negotiation and relationship, as the
petty princely states of markan, Las
Bela and Kharam, which too form the
territory of Baluchistan also did not
merge themselves with Pakistan which
Pakistan falsely claims and followed
the path of Kalat.

Mohammad Ali Jinnah, prophet of
the theory of Pakistan and its Kaide
Azam, requested the State of Kalat to
merge with Pakistan but Kalat's
elected provincial assembly on 16"
Dec. 1947, unanimously rejected itand
Md. Jinnah then ordered Pakistani
army to invade Kalat and annex it with
Pakistan. Baluchistan then sought for
help from the Govt. of India, but Pt.
Nehru turned it down and kept mum
and allowed India to be a silent
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spectator as it remained in the case of
Tibet, and under coercive military
invasion of Pakistan, the then Ruler
Ahmadyar Khan was compelled to sign
the treaty of accession against the
letter and spirit of its provincial
assembly's resolution and the Indian
Independence Act, 1947, in order to
save the lives of his native.

Therefore, the issue of

Baluchistan can't be equated with the
issue of J&K as the later signed the
document of accession with Indian
govt. without any pressure mounted by
the Govt. of India but Baluchistan was
virtually conquered by Pakistan under
army operation and a province or
Kingdom, be it very small and week,
has a right to become independent
from its conqueror like Pakistan and

live independently with peace and
tranquility and preserve it's
value/customs and identity and such
freedom struggle of Balochi People be
given all type of support by the world
fraternity including India.

-Writer is an advocate of Patna High
Court and National Executive Member
of The Deptt. of Law and Legal Affairs
ofBJPH
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GOODS SERVICE TAX

Mahesh Prasad Sinha
Advocate
Divisional Convenor Gaya Division
Adhivakta Parishad, Bihar

oods and services tax is an

indirect tax applicable

throughout India which
replaced multiple cascading taxes
levied by the central & state
governments. It was introduced as the
constitution one hundred and first
Amendment Act 2017 following the
passage of constitution 122"
Amendment Bill.

VAT rates and regulation differ
from state to state. And it has been
observed that states often resort to
slashing these rates for attracting
investor. This result in loss of revenue
of both the central as well as state
government.

On the other hand GST brings in
uniform tax laws across all the states
spanning across diverse industries.
Here the taxes would be divided
between the central and state
government best on a predifined and

With Beot Qomplicnts from: - Tl

Gram : SAHAYA SADAN PATNA

S — — —— —

pre-approved formula. In addition it
would become much easier to after
services and goods uniformly across
the nation, Since there won't be any
addition state levied tax.

Impact of GST on small businesses

1. Simple taxation : Currently, a
startup spends a lot of time and energy
to manage the various taxes at various
points. Adhering to different
regulations at different States make
the process very complex. GST will
simplify the process by integrating all
taxes, making the process of paying
tax simpler.

2, Ease of registration: Any new
business needs to have a VAT
registration from sales tax department. A
business operating in many States has to
face alot of issues regarding the different
procedures and fees in each state. GST
will bring about uniformity in process and
centralized registration that will make
starting business and expanding in
different States much simpler.

3. Higher Exemption : As per the
current indirect tax structure, any
business with a turnover of more than
Rs five lakh has to get VAT registration
and pay VAT. GST will make this limit
higher, to upto Rs 20 lakh and, further
to it, businesses with turnover between
Rs 20 and 75 lakh will be taxed at a
lower rates. This will bring rejoice to
newly established start up and small
businesses.

4. Businesses in both sales and
services: Businesses like restaurants,
which fall under both sales and service
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taxation, have to calculate the VAT and
service tax on both items separately.
This makes the calculations process
very complex. GST will not distinguish
between sales and services, and thus
the tax calculation will be done on total.

5. Savinginlogistics cost and time
: Many transport vehicles get delayed
during movement across States due to
small border tax and check post
issues. Interstate movement will
become cheaper and less time
consuming, as these taxes will be
eliminated. The whole Indian market
opens up for manufacturers as
interstate supply becomes tax-neutral.
This will also bring down costs
associated with maintaining high
stocks, as there will be undisrupted
movement of goods. As per a CRISIL
analysis, GST can reduce logistics
costs of companies transported by
railways — coal, iron ore, cement, steel,
food grains, fertilizers) by as much as
20 percent.

Disadvantages of GST Bill in India

The Service Tax in India is now 15%
but the GST is about 18-20%. All the
services will be costier.

The control on business will be of state
and central government so it may be
some complex for businessman.

All credits will be online and some
penalties are like criminal activity. So it
is threatening for small businessman
who are now free from Taxes.

Concept of monthly return is very
difficult to business. Penalty of late
return should be minimized. ®
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POLICE REFORMS

Lakmesh Marvind
Advocate
Patna High Court

oliticization of police force,

manifested in its lack of

professional autonomy is a
disturbing reality in India. Strong steps
to remove the police force from the
shackles of ruling politicians are the
need of the hour. It is time that the old
provisions of the Indian Police Act,
1861, which are still in existence are
eschewed to make our police force
more sensitive to the concerns and
grievances of our people so that equality
before the law could be guaranteed.
This act was made to rule India by
suppressive laws. And these laws have
well suited to the Indian Politicians.

Today people believe that the police
department is the most corrupt wing of
the government and political
interference is very high. The reasons
to such belief are that each M.L.A.
seeks Inspectors and Sub-Inspector of
his choice to be posted in his
constituency, the caste allegiance,
amount of bribes , attitudes towards
people of the MLA's community, and
'flexibility' are the characters that
determine the posting of a Policeman.
It is an open secret that at the State
level senior police officers are
promoted to serve the needs of the
ruling party. We know that to go slow on
certain cases, to thwart investigation,
to deal with political opponent, police
are needed for the politicians.

Unauthorized detention, torture,

harassment, custodial death,
fabrication of evidence, false
implication in criminal cases, malicious
prosecution, etc are the direct violation
of the right of the citizen.

Policemen in most of the cases ignore
the complaint/FIR of an aggrieved
person because they know that if a
complaint/FIR are accepted then they
have to start the investigation and the
higher authorities may ask the progress
of the investigation and in case they take
cognizance of them, they side with the
accused by taking bribe. We are familiar
with the spectacle of perpetrators of
violence being treated as witnesses, and
victims of crime converted to be an
accused.

To do away the aforesaid reality it is
necessary that energetic, qualified
(including good knowledge of law) and
capable persons should be appointed as
police personals. Selection processes
have to be upgraded. Psychological
strength and behavioral norms are to be
inculcated in the police personals so that
they could understand the values of
nationhood and family. Then the police
should be people friendly and bridge the
wide gap with the public. It will result into
getting more sources for intelligence to
nip the criminals in the bud. And the goal
of the community policing should be
realized. Today the people do not share
any information of the criminals with the
police.

Police is an exclusive subject under the
State list of our Constitution of India.
States are only empowered to enact
any law on the subject of Police.
Seeing the gravity of the matter so
many committees were set up for
suggesting the measures for reforming
the police force. But the committees'
report were never acted upon by the
States and Union Territories. Lastly the
Hon'ble Supreme Court of India took
initiative and delivered a landmark
judgment on 22.9.2006 in Prakash
Singh v/s Union of India case. The
directions to reform the police force
were given in this case to the Central
Government, States & Union

Territories which in brief are as follows

(i) Constitute a State Security
Commission (SSC) in which leader
of opposition Party will also have a
role and would give policy
directions to the police. It shall
ensure that the state government
does not exercise unwarranted
influence or pressure on the
police. It shall also lay down broad
policy guideline and evaluate the
performance of the State police.

(i) Ensure that the DGP is appointed
through merit based transparent
process and secure a minimum
tenure oftwo years

(iii) Ensure that other police officers on
operational duties, i.e. SSP, SP,
SHO's are also provided a
minimum tenure of two years.

(iv) Separate the investigation and law
& order functions of the police. Itis
for insuring speed in investigation,
better expertise and improved
rapport with the people. It will also
ensure better coordination
between these two wings.

(v) Set up Police Establishment Board
(PEB) to decide transfers, postings,
promotions and other service
related matters of police officers of
and below the rank of DSP and
make recommendations of
postings and transfers above the
rank of DSP. Itis to minimize political
interference in these matters.

(vi) Set up a Police Complaint
Authority (PCA) at State level to
enquire into police complaints
against police officers.

(vii)Set up a National Security
Commission (NSC) at the Union
Level to prepare a panel for
selections and placement of Chiefs
of Central Police Organization with
aminimum tenure of two years.

Unless each state and Union
Territory enact a law in consonance
with the SC directives , the people
of India will not cherish equality
before the law enshrined under
fundamental rights of the
constitution of India . ®
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INCOME TAX

TAXATION OF HINDU UNDIVIDED FAMILY

Parmanand Prasad
Advocate
Member, State Executive
Adhivakta Parishad, Bihar

Hindu undivided family (HUF)
consists of all persons lineally
descended from a common

ancestor including their wives and
unmarried daughters. Daughters born
in the family are its members till their
marriage and Woman married into the
family are equally members of the
undivided family. A Hindu family is
presumed to be undivided unless the
contrary is stated. Generally, that
father of the family or the senior most
male member of the family managed
the property of the family as 'KARTA'".
Membership to the family is possible
only by birth. A HUF is a separate
entity. It can own Property, sell
property, earn incomes and enter into
contracts with others, through its
'KARTA'. Members of a HUF are also
called as coparceners. A coparcener
has the right to demand partition of
HUF. A distinction between the
individual property and HUF property is
very significant here. Whereas the
individual property of a person
devolves on his legal heirs on his
death; the ancestral property of a

person (which he acquired by way of
inheritance from his father or
forefathers) vests in his undivided
family, and the members of family own
it jointly till itis divided amongst them. A
joint family may consist of a single male
member with his wife and daughters
and it is not necessary that there
should be two male members to
constitute a joint family. Where a male
member of a HUF receives a portion of
joint family property on partition as his
share, he must be assessed in respect
of the property which he so receives as
'Karta' of his HUF and not as an
individual, even if his family does not
have any other male member but
consists of himself and his wife and his
daughters. A HUF may consist of a
single male member and widows of
deceased male members. Even after
the death of the sole male member,
until the property of the HUF remains in
the hands of the widows of the
members of the family and is not
divided among them, the joint family
continues. However, there must be
more than one person. Asingle person,
male or female, does not constitute a
HUF.

How to create a New HUF? A Hindu
joint family consists of the common
ancestor and all his lineal male
descendants up to any generation
together with the wife or wives (or
widows) and unmarried daughters of
the common ancestor and of the lineal
male descendents. Thus, a HUF can't
be created. It is a creature of law.
Actually where we talk of creating a
HUF as a separate entity for tax
purposes, we mean creation of HUF
property for deriving taxable income in

the hands of the new tax entity.

A HUF can be created
following ways:-

(1) By Will

(2) ByGifts

(3) By Partition of larger HUF
(4) Bydoingjointlabor

in the

(5) By blending of individual property
with the family hotchpots

(6) By reunion of separated
coparceners

(7) By Agriculture income Of the
above, will and Gift are the most
common ways of creating a HUF.

Will: A HUF can be created by will
of a person, provided the will is
valid and there is a specific
bequest in favour of the HUF.
There must be in existence
already a nucleus of HUF
property. HUF can be brought
into existence even by a
stranger, by making a will in
favour of the HUF of a person.
By bequeathing properties in
favour of the HUF or HUF's of
his son or sons, one can
create new HUF units at the
disposal of his sons, which will
be separately assessed.

Gift: Any person who is not a
coparcener, may make a gift to
the HUF, For example, a father
can gift his self - acquired
property to the HUF of his Son,
provided there is a clear and
unequivocal declaration that
the gift is being made for the
benefit of his family and not to
him as an individual. However,
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in making such gifts, provision
of sec. 64 of the Income Tax
Act, 1961 should be kept in
view. The gift may not be
considered as an indirect
transfer to the son's wife and
son's minor children. Gifts of
money/property exceeding
Rs. 50,000 in aggregate
during the financial year,
received by a HUF shall be
taxable as its income from
other sources.

Taxation of HUF :

[Sec-2(31) of Income Tax
ACT-1961)] A HUF is treated as a
'Person' and is taxable as a distinct tax
entity. The total income of a HUF is
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computed in the same manner, as in
case of individuals, under the different
heads ofincome.

Liability to pay tax:

A HUF is liable to pay tax if its total
income exceeds Rs. 2,50,000/-. The
rates of tax are the same as in case of
individuals

Deduction for Remuneration paid to
'Karta" or its member:

If the HUF pays any remuneration to
the 'Karta' or its member for services
rendered by him in managing the
business or affairs of the HUF, then
such remuneration shall be deductible
from the income of the HUF.

Tax planning with HUFs :

x\g/

SURAKSHINI SECURITIES AND
INTELLIGENCE SERVICE PRIVATE LIMITED

Office : Lalkohi, Laldarwaza, Munger-811201 (Bihar)

Managing Director
Ambrish Chandra Singh

HUFs have been used a very
effective means of tax planning. Since
HUF is deemed to be a distinct entity, it
is widely prevalent to transfer certain
sources of income in the hands of HUF
and small HUFs of the sons, in a legal
manner. Thereby more assesses are
created HUF to divide theirincomes for
tax saving. Besides, a HUF may be
used as tax-planning device in number
of other ways, Viz, partitions, re-unions
of the partitioned family, family
settlements, payments of salary to
Karta/member etc. HUF Funds may be
invested in any source of income such
as-shares, securities, House property
etc. Deductions from gross total
income of HUF are available as in case
ofindividual. ®
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